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EMPLOYEE RETENTION
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RETENTION: WHY WORRY?

U.S. Bureau of Labor Statistics

Projects that there will be 10 million more jobs than
workers in the U.S. workforce by the end of this
decade

A talent dearth, combined with a change in
social perceptions of job and career changes,
translates into increased employee mobility and
costs.

SPENCER FANE

www.spencen‘ane.com nnn BROWNE Lip Kansas City * Omaha « Overland Park « St. Louis




RETENTION: WHY WORRY? (cont’d)

Replacement Costs
Productivity Costs
Morale Costs
Snowball Effects

“The Retention Disconnect”

See Spherion, “The Great Divide: The Employer-Worker Disconnect” (2005),
available at http://www.spherion.com/.

“THE RETENTION DISCONNECT”

According to the Spherion report:

Employers Employees
Believe that 14% 40% of workers
of their workforce plan to leave their
will leave within current jobs within

the next year the next year




WHAT DRIVESRETENTION?

?

EMPLOYMENT-RELATED CONTRACTS

Tailored employment-related contracts
provide a means of workforce planning
that may enhance employee retention,
whether through defined periods of
employment, employee benefits, or
various non-competition and non-
solicitation covenants.




TAILORED CONTRACTS

ONE SIZE DOES NOT FIT ALL.

Employment-related contracts are not a
silver bullet to ensure retention.

Employment-related contracts are not for
all employers.

Employment-related contracts should not
be taken off a shelf or the Internet.

CONTRACT LAW BASICS

Offer
Acceptance

Consideration
Something of value to both parties

Lawful terms and provisions




CONTRACT DRAFTING

Know what specific laws may apply

Anticipate possible scenarios and
interpretations

Use clear and unambiguous language
Include all material terms
Customize to fit situation

CONTRACT INTERPRETATION

If language has only one reasonable
interpretation, it will be enforced “as is” (no
outside evidence used)

If more than one reasonable interpretation,
intent of parties is ascertained or
construed against drafter




EMPLOYMENT AGREEMENTS

Primary Purpose: To guarantee a
minimum, fixed duration of employment

Rationale: To ensure that employee
remains employed for a designated
period of time

Key Concern: Early termination

COMPENSATION AGREEMENTS

Primary Purpose: To specify the
amount or manner of calculating
compensation

Rationale: To ensure that there are no
disagreements later about how much is
owed

Key Concern: Wage and hour laws




COVENANT AGREEMENTS

Primary Purpose: To protect the
employer’s proprietary interests
Rationale: To ensure that employer
maintains market position and reputation

Key Concern: Duration and geographic
scope

REIMBURSEMENT AGREEMENTS

Primary Purpose: To provide for
reimbursement to employer of certain
employee investment costs

Rationale: To ensure that employee
remains employed for a long enough
period for employer to get a return on its
investment

Key Concern: Duration




SPECIAL AGREEMENTS

Primary Purpose: To memorialize
special terms and conditions of
employment

Rationale: To prove that employee was
on notice of those terms and conditions

Key Concern: The terms and conditions

UPDATES & DEVELOPMENTS




USERRA

Uniformed Services
Employment and
Reemployment Rights Act

PURPOSE OF USERRA

As outlined by Congress:

“to encourage noncareer service in the uniformed services by eliminating
or minimizing the disadvantages to civilian careers and employment
which can result from such service”

“to minimize the disruption to the lives of persons performing service in
the uniformed services as well as to their employers, their fellow
employees, and their communities, by providing for the prompt
reemployment of such persons upon their completion of such service”

“to prohibit discrimination against persons because of their service in the
uniformed services”
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PURPOSE OF USERRA (cont’ d)

An employer cannot hold the employee’s
past, present, or future military service
against the employee.

It is discrimination if such service is “a” factor
in any adverse employment action (doesn’t
need to be the “sole” factor but only a
“motivating” factor).

USERRA BASICS

Applies to all employers.

Applies to all employees.

Including executives, managers, and
professionals

Does not apply to independent contractors.

Applies to all types of “service in the
uniformed services”

Applies to all types of jobs.
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PROHIBITIONSAND REQUIREMENTS

Prohibits discrimination in every aspect of

employment.

Prohibits retaliation for exercising rights.

Requires leave of absence to perform military

service.

Requires re-employment rights upon return from

leave.

Prohibits discharge except “for cause” upon return

from leave, depending on length of service.

SUMMARY OF RIGHTS

Can’t

Can’t

Must

Must Provide

Can’t Discharge

Discriminate Retaliate Provide Reemployment Except for Just
Against Against LOA Rights Upon Return Cause Upon
From LOA Return From LOA
If cumulative length For a period of 180
of absences for days if service was
X X X military service is 5 31-180 days
years or less For a period of 1
year if service was
181 days or more
No, if the position is If job has
for a brief, non- reemployment
X X X recurrent period and | rights (see column

there is no
reasonable
expectation that the
job will continue
indefinitely or for a
significant period

to left), it also has

protection against
discharge (see row
above)
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IMPORTANT THINGSTO KNOW
ABOUT MILITARY LEAVES

Employee must provide as much advance
notice (oral or written) as reasonable.

An employer cannot force an employee to
use accrued vacation and other paid time
off (e.g., personal days) while on military
LOA. An employer also cannot prohibit
an employee from using it. It's the
employee’s choice.

MORE ON MILITARY LEAVES (cont’d.)

While on military employee, the employee
is entitled to all the non-seniority based
rights and benefits generally provided to
other employees who are on other types
of LOA’s.
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MORE ON MILITARY LEAVES (cont’d.)

An employer cannot deny non-seniority
based benefits to employees on military
LOA if it provides those benefits to
similarly-situated employees on other
types of LOA. If such benefits vary by
type of LOA, employer must give
employees on military LOA the most
favorable treatment given to other types
of LOA’s.

MORE ON MILITARY LEAVES (cont’d)

While on military LOA, employee may
continue health benefits at active
employee rate (if service is 30 days or
less) or at COBRA rate (if service is 31
days or more). In the latter case, if an
employer allows continuation at active
employee rate for LOA’s lasting longer
than 30 days, employees on military LOA’s
are entitled to the same treatment.
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IMPORTANT THINGSTO KNOW
ABOUT REEMPLOYMENT

No re-employment rights if employee
receives a dishonorable or bad conduct
discharge or a discharge under other
than honorable conditions.

Employee must report back to work or
apply for re-employment within a
designated period of time, depending on
length of military service.

MORE ON REEMPLOYMENT RIGHTS

Employee may or may not need to re-

apply, depending on length of service:

For service lasting 30 days or less:
Must report to work by the first full regularly-scheduled work
period on the first full calendar day following a period of
service plus an 8-hour travel period from duty to home.

For service lasting 31-180 days:
Must apply for reemployment no later than 14 days after
completion of military service.

For service lasting 181 days or longer:

Must apply for reemployment no later than 90 days after
completion of military service.
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MORE ON REEMPLOYMENT RIGHTS

Employee must be “promptly” reemployed if
eligible.
“as soon as practicable under the circumstances of
each case”
“Absent unusual circumstances, reemployment must
occur within two weeks of the employee’s application
for reemployment.”
Weekend Guard Duty: usually the next regularly
scheduled work day

MORE ON REEMPLOYMENT RIGHTS

Employee generally has reemployment rights in

the following order:
To an “escalator position” (the position he/she would
have attained “with reasonable certainty” if not for

his/her military service).
This is the “starting point” of the analysis “in all cases.” 20
C.F.R. § 1002.192 (2007)

To a position equivalent to the “escalator position” in
terms of seniority, status, and pay.

To the pre-service position.

To any other position that is the nearest
approximation to the above.
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MORE ON REEMPLOYMENT RIGHTS

Training to qualify the employee for any position
IS required.

If a position was legitimately eliminated or
restructured while the employee was on LOA, it
does not need to be added back.

Special rules apply to service members who
return to work with a disability that was incurred
or aggravated during military service. They also
get a 2-year period of recovery, which extends
the time they have to apply for reemployment.

IMPORTANT THINGSTO KNOW
ABOUT “FOR CAUSE” RIGHTS

Employer cannot discharge an employee who
returns from military service without cause:

For a period of 180 days if military LOA was 31 to
180 days.

For a period of 1 year if military LOA was 181 days
or longer.
The purpose of this rule is to allow a reasonable
amount of time for the employee to become
accustomed to the reemployment position after
a significant absence.
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MORE ON “FOR CAUSE” RIGHTS

“For cause” is not totally defined, but
includes:

Job eliminations and layoffs.

Unacceptable or unprofessional public behavior.
Inefficient performance of duties.

Criminal acts.

Employers bear the burden of
demonstrating that it was reasonable to
discharge an employee for the conduct in
guestion.

ENFORCEMENT

No statute of limitations!
Employee is not required to first file a
complaint with DOL, but may file a lawsuit
instead.
Remedies include:
Lost wages and benefits.
Liquidated damages (if willful) equal to lost
wages and benefits.
Reasonable attorney’s fees.
Court costs.
Equitable relief (including reinstatement).
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USERRA DEVELOPMENTS

Required Poster
(effective March 10, 2005).

DOL Regulations
(promulgated 2005)

USERRA Amendments?
“Wounded Warriors Act”

USERRA RESOURCES

Website for VETS (Veterans’ Employment and
Training Service)

http://www.dol.gov/vets/

Poster (Effective March 10, 2005)
http://www.dol.gov/vets/programs/userra/poster.htm

Resource Guide to USERRA (Revised April 2005)
http://www.dol.gov/vets/programs/userra/main.htm
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IMMIGRATION

New Employee

Verification Act
H.R. 5515 (introduced Feb. 28, 2008)

PURPOSE OF NEVA

“... to amend the Social Security Act and the
Immigration and Nationality Act to prevent
unauthorized employment, and to improve
coordination of the provisions of such Acts,

and for other purposes.”
- H.R. 5515
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PURPOSE OF NEVA

In short: NEVA is “intended to prevent
unauthorized work in the United States by
requiring verification of all new hires through
the use of an electronic, reliable and more

secure system than currently exists.”
- SHRM, Feb. 28, 2008

SUMMARY OF KEY PROVISIONS

Adds the Electronic Employment Verification
System (“EEVS”) or the Secure Electronic
Employment Verification System (“SEEVS”)

as a means of verification.
Employers would enter data through their state’s
“new hire reporting program,” an electronic portal
already used in child support enforcement.
Entirely electronic and eliminate paperwork,
including the I-9.
The voluntary SEEVS would include a biometrics
component to secure identities.
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SUMMARY (cont’d)

EEVS.: After extending offer, employer reviews
ID documents and submits information to
EEVS to verify status.

SEEVS: After extending offer, employer
submits information to private sector
authenticator who submits to EEVS and uses
biometrics (e.g., fingerprint) to verify status.

Employer or applicant may appeal disapproval.

SUMMARY (cont’d)

Increased civil penalties for knowingly hiring
an unauthorized employee or hiring without
verifying employment eligibility or continuing
to employ an unauthorized employee.

Establishes a safe harbor for employers
from prosecution for relying on results from
EEVS/SEEVS.
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TIMING

?

QUESTIONS?

Eric P. Kelly
(816) 474-8100 or (800) 526-6529
ekelly@spencerfane.com
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